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Scattered throughout the 849 pages of the Dodd-Frank 
Wall Street Reform and Consumer Protection Act2 are 
numerous references to diversity, race, and gender. These 

considerations may seem out of place in a bill whose stated 
goal was to “promote the financial stability of the United 
States by improving accountability and transparency in the 
financial system.”

These references may seem odder still given the evidence 
that suggests that racial and ethnic discrimination played an 
important role in the mortgage and resulting financial crisis.3

Various experts have concluded that government efforts 
to pressure lenders to disburse more loans to certain racial, 
ethnic, and income groups helped cause the crisis.4

The inclusion of race, gender, and diversity considerations 
in the Act may not seem odd, however, in light of the 
breadth of the legislation. Nor should their inclusion seem 
odd in light of other recent insertions of diversity, race and 
gender considerations into federal legislation and rulemaking 
otherwise unrelated to civil rights, such as the health care bill5 
and the Securities and Exchange Commission’s new regulations 
regarding corporate boards.6

The provisions of the Act that deal with race, gender, 
and diversity generally fall into two categories: those that ask 
financial regulators to take these considerations into account 
in addressing systemic financial risk and those that ask these 
regulators to take these considerations into account in their 
workforces, the workforces of their contractors, and the 
businesses they regulate. All of these provisions raise various 
legal and policy issues.

I. Race and Gender Considerations in Addressing Systemic 
Financial Risk

The Act calls for financial regulators to begin considering 
race in making decisions related to systemic financial risk7 in 
many instances. The sponsor of these particular provisions, 
Representative Maxine Waters, supported them, in part, with 
these arguments:

Since minorities were preyed upon by unscrupulous 
lenders and other financial actors and are at higher risk 
when the economy takes a down turn, I am pleased that 
my legislation to ensure access to affordable, safe insurance 
products and to study the impact of wind down on 
underserved communities is included in the legislation 
that passed the House today.8

With these concerns in mind, the Act specifically:

• charges the newly created Financial Stability Oversight 
Council to consider the impact of a company or financial 
activity on minority communities when determining whether 
to place a company or activity under Federal Reserve Board 
supervision9 and whether to recommend that certain financial 
regulators regulate a financial activity more stringently;10

• directs various financial regulators (the Federal Deposit 
Insurance Corporation (FDIC), the Securities and Exchange 
Commission, the Director of the Federal Insurance Office and 
the Federal Reserve Board) to include written descriptions of 
how minority communities would be affected by a proposed 
disposition of certain financial companies in danger of 
default;11 

• directs the FDIC to consider and mitigate potential adverse 
effects on minority communities in its liquidation plans 
for failing financial companies placed into government 
receivership;12 and

• directs the newly-established Federal Insurance Office 
to monitor the extent to which “traditionally underserved 
communities” and minorities have access to affordable 
insurance products (except health insurance).13

These provisions import the disparate impact theory 
of liability from civil rights law into the world of financial 
regulation. Under this theory, courts or administrative 
agencies could find a facially non-discriminatory practice to 
be discriminatory if the practice had a disproportionate or 
adverse impact on members of a minority group. The Obama 
Administration has revived the theory as a basis for civil rights 
enforcement actions.14 The current Supreme Court, however, 
seems generally unwilling to recognize this theory to test for 
violations of a law unless there is statutory language to support 
its use.15

Whatever their statutory basis, agency actions under 
the disparate impact theory may violate principles of equal 
protection, since defendants may feel compelled to adopt racial 
and gender quotas to get their “numbers right.”16 The agencies 
affected by these provisions should interpret and enforce 
these provisions and any implementing regulations with these 
concerns in mind. Additionally, the agencies should take care 
to enforce these provisions and any implementing regulations 
consistently with the Fair Housing Act17 and the Equal 
Credit Opportunity Act,18 which already forbid intentional 
discrimination in lending.

II. Racial and Gender Diversity Considerations for Their 
Own Sake?

The above provisions relate to the federal government’s 
coordinated response to systemic risk in the United States 
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financial system, but other sections of the Act appear to 
introduce race, gender, and diversity considerations into 
employment and contracting.

A. Section 342

Section 342 requires the heads of the departmental 
offices of various new and old financial regulators19 to establish 
an “Office of Minority and Women Inclusion.”20 Each of 
these Offices would be responsible for “all matters of the 
agency relating to diversity in management, employment, 
and business activities.”21 So far, these Offices have been 
established in the Board of Governors Federal Reserve and all 
twelve Federal Reserve Banks22 and the National Credit Union 
Administration.23

Each covered agency’s Office of Minority and Women 
Inclusion would be responsible for either identifying and in 
some instances addressing concerns about race and gender 
in three areas: their own agency’s workforce, the agency’s 
contracting and other business activities, and the diversity 
policies and practices of the entities that the agency regulates. 
The Director of each of these Offices is required to develop 
standards for “equal employment opportunity and the racial, 
ethnic, and gender diversity” of the agency’s workforce and 
management.24 The Director is also required to develop 
standards to increase the participation of minority-owned and 
women-owned businesses in the programs and contracts of 
the agency25 and to assess the diversity policies and practices 
of entities regulated by the agency.26

The law is also seemingly clear as to what these Directors 
may not do—their responsibilities do not include “enforcement 
of statutes, regulations, or executive orders pertaining to civil 
rights,” except that each Director has to coordinate with the 
agency administrator (or his or her designee) regarding “the 
design and implementation of any remedies resulting from 
violations of such statutes, regulations, or executive orders.”27 
This latter exception seems to create the risk of overlapping 
jurisdiction between covered agencies and the established federal 
civil rights enforcement apparatus.

Representative Waters’ remarks in the Congressional 
Record and her subsequent press releases28 offered a diversity 
rationale for Section 342, tying this diversity to meeting the 
financial needs of the Nation and minority communities:

These offices would provide for diversity in the employment, 
management, and business activities of these agencies. The 
data for the need for these offices speaks for itself. Diversity 
is lacking in the financial services industry, with the 
GAO reporting from 1993 to 2004 the level of minority 
participation in the financial services professions only 
increased marginally, from 11 percent to 15.5 percent. 
We took care of that in this bill. And now we have the 
opportunity to not only give oversight to diversity, but to 
help these agencies understand how to do outreach, how to 
appeal to different communities so that we can get the kind 
of employees that will create the diversity to pay attention 
to all of the needs of the people of this country.29

1. Diversity in the Workforces of Financial Regulators

Each covered agency must take “affirmative steps to seek 
diversity” in their own workforce consistent with applicable 
law.30 These affirmative steps must include recruiting at colleges 
with high percentages of women or minorities, advertising in 
print media outlets aimed at minorities and women, partnering 
with organizations that focus on the placement of minorities 
and women, and partnering with girls’ high schools and 
high schools with high percentages of minorities to set up or 
improve financial literacy programs and provide mentoring.31 
Title VII of the Civil Rights Act of 1964 generally prohibits 
employers and employment agencies from discriminating on 
the basis of race and sex in recruitment and referrals.32 The 
Equal Employment Opportunity Commission, the agency 
responsible for enforcing Title VII, has suggested that some 
forms of targeted recruitment aimed at increasing the number 
of applicants from underrepresented groups is permissible under 
the statute.33 Others have argued that race- and gender-targeted 
recruitment are not wise policy if the underrepresentation of 
certain groups in the applicant pool is not due to discrimination 
and the recruitment itself translates into preferences at the 
hiring stage.34

The agency’s Office of Minority and Women Inclusion 
must then report to Congress annually on the “successes achieved 
and challenges faced . . . in operating minority and women 
outreach programs,”35 as well as the “challenges the agency 
may face in hiring qualified minority and women employees.”36 
At least one of the covered agencies, the Consumer Financial 
Protection Bureau, must report to Congress semiannually with 
an analysis of its efforts to increase workforce and contracting 
diversity consistent with the procedures established by its Office 
of Minority and Women Inclusion.37 It is difficult to imagine 
how these agencies could report on the success achieved in 
seeking racial and gender diversity in their workforces without 
reporting on the numerical breakdown of minorities and 
women employed there. Covered agencies may thus feel forced 
to adopt racial and gender preferences, including quotas or caps, 
in order to “get their numbers right.”

These provisions appear to be government racial 
classifications. When the federal government uses any 
classifications based on race, these classifications raise 
constitutional concerns under the equal protection component 
of the Due Process Clause of the Fifth Amendment.38 Indeed, 
these kinds of classifications are “presumptively invalid”39 and 
are reviewed by courts under a standard of strict scrutiny.40 
Under strict scrutiny, the government must demonstrate 
that the racial classification is “narrowly tailored” to further a 
“compelling public interest.”41

Any racial preferences adopted under these provisions 
would trigger strict scrutiny review under the Fifth Amendment 
of the Constitution if challenged in court. Section 342’s 
author included these provisions to “not only give oversight 
to diversity, but to help these agencies understand how to do 
outreach, how to appeal to different communities so that we can 
get the kind of employees that will create the diversity to pay 
attention to all of the needs of the people of this country.”42 Her 
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press releases assert that these provisions would “broaden and 
improve the workforce of these agencies.”43 She also hoped that 
these provisions would ensure that “competent and qualified 
minorities and women . . . have a seat at the table.”44

The Supreme Court has so far recognized a discrete 
number of interests sufficiently compelling to justify race-
conscious government decisions, but diversity in either the 
federal or private workforce has not been among them.45 As 
a whole, Rep. Waters’s assertions do not indicate whether the 
provisions seek diversity for its own sake or diversity with 
some incidental benefit in mind. Where the Supreme Court 
has upheld racial diversity as a compelling interest justifying 
race-conscious measures, the Court deferred to the University of 
Michigan’s judgment that racial diversity was vital to ensuring 
intellectual diversity and its resulting educational benefits.46 This 
deference hinged in part on the academic freedoms protected 
by the First Amendment belonging specially to colleges and 
universities. Representative Waters’ reference to “all of the 
needs of the people of this Country” suggests that greater 
racial diversity in the covered agencies will somehow result in 
greater attention paid to the impact of their actions on minority 
communities, but it is not clear how this is so. So far, Section 
342’s defenders have not clearly articulated any such incidental 
benefits to the much sought-after diversity or any countervailing 
constitutional interests to protect.47

It is possible that the government interest here is 
remedying past discrimination by the covered agencies, which 
has fared better in surviving strict scrutiny. But it would be 
hard to show past discrimination in the covered agencies newly 
established by the Act and also hard to show it in the older 
covered agencies, since they have been bound by Title VII of 
the Civil Rights Act of 1964, which categorically prohibits the 
federal government from discriminating on the basis of either 
race or sex in hiring.48

Assuming there is a compelling interest, any racial hiring 
preferences adopted under Section 342 would also have to be 
narrowly tailored. For example, the covered agency would have 
to demonstrate that it gave serious good-faith consideration to 
race-neutral approaches to meeting its racial diversity goals.49

Any hiring preferences based on gender would also be 
presumptively invalid under an equal protection analysis, 
requiring an “exceedingly persuasive justification.”50 The 
government would have to show that the challenged action 
furthers an important government interest by means that are 
substantially related to that interest.51 Generally, the Supreme 
Court has recognized that remedial purposes can justify gender-
based classifications in the equal protection context, but not 
diversity purposes.52

These provisions of Section 342 also raise concerns 
under the antidiscrimination provisions set forth in Title VII 
of the Civil Rights Act of 1964,53 which prohibits the federal 
government from discriminating on the basis of either race 
or sex in hiring. The Supreme Court has allowed the limited 
use of racial and sexual preferences in hiring under Title VII, 
but only to redress past employment practices that resulted in 
“manifest imbalances” of the groups being discriminated against 
in “traditionally segregated job categories.”54 Since many of 
these covered agencies are newly created, it would be difficult 

to demonstrate historical entrenched discrimination. It would 
likewise be difficult to show such discrimination in the older 
agencies, since they have been subject to the amended scope of 
Executive Order 11,246 since 1967.55 Federal appeals courts 
have so far rejected preferences based on the diversity rationale 
in the Title VII context.56 Diversity in an agency’s workforce 
would seem to require ongoing maintenance by the employer, 
and the Supreme Court has noted that preferences can only be 
used to attain, not maintain, racial balance.57

2. Diversity and Inclusion in Contractors and Their 
Workforces

Covered agencies must now come up with and follow 
procedures to ensure the fair inclusion and utilization of women 
and minorities (and business owned by either group) in all their 
businesses and activities.58 They must also now consider the 
diversity of an applicant when weighing contract proposals.59 
They must require a written assurance from contractors that 
they will ensure fair inclusion of women and minorities in their 
workforces and those of any subcontractors. 60 Finally, covered 
agencies will hold the contractors to these assurances and may 
penalize them by terminating the contract.61 The Act does not 
create a private right of action for aggrieved contractors, nor 
does it create a procedure by which an aggrieved contractor can 
lodge a complaint with the agency.

The Act does not define the term “fair inclusion.” Critics of 
the Act point out that defining “fair” in the antidiscrimination 
context has long eluded bureaucrats, university admissions 
officials, and employers. Worse, according to these critics, 
federal agencies like the Department of Education have defined 
“fair” as “proportional” in areas like intercollegiate athletics, 
which could likewise lead to the adoption of racial and gender 
quotas by the agencies, contractors, and subcontractors.62 
Several members of the United States Commission on Civil 
Rights have warned that these firms will do just that to ward 
off regulatory trouble.63

Federal contractors’ obligations under the Act and elsewhere 
tend to substantiate this fear. Regulations promulgated under 
Executive Order 11,246 already require federal contractors to 
set goals and timetables to remedy “underrepresentation” among 
minorities and women.64 Section 342 requires each covered 
agency’s Office of Minority and Women Inclusion report to 
Congress annually on the total amounts paid to minority-owned 
and women-owned business with which the agency contracts 
and the challenges the agency faces in contracting with qualified 
minority-owned and women-owned businesses.65

Any government preference for a minority-owned or 
women-owned business raises the same concerns under the 
equal protection component of the Fifth Amendment’s Due 
Process Clause as those cited above. It is not clear what interest, 
either compelling or important, can be found to justify these fair 
inclusion provisions and whether fair inclusion is coextensive in 
any way with diversity or remedying specific past discrimination. 
Representative Waters believed that these provisions would 
expand opportunities for minority-owned and women-owned 
small businesses to participate in government contracting 
programs rather than “continuing to rely on the same ‘old boy’ 
network and handful of Wall Street firms responsible for the 
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crisis in the financial markets.”66 She may have meant to suggest 
that greater participation by minority- (and women-) owned 
businesses in contracts with covered agencies would somehow 
avoid another financial meltdown, but it is not clear that this 
is true or how these goals are consistent with other compelling 
or important government interests.

More problematic is that this provision calls for the 
covered agencies to impose new obligations on contractors 
and subcontractors. Contractors must now provide written 
statements that they will ensure “fair inclusion” of women and 
minorities in their workforces and those of any subcontractors. 
Businesses eager to obtain lucrative contracts with the covered 
agencies may feel pressure to adopt race and gender preferences 
in hiring to live up to these assurances. As discussed, these 
preferences will likely only survive a court challenge under 
Title VII if they were adopted to redress past employment 
practices that resulted in manifest imbalances of the groups 
being discriminated against in traditionally segregated job 
categories.

It would be difficult to assert a remedial basis for these 
fair inclusion guarantees and any attendant racial and gender 
preferences, goals, or timetables set by the contractor. It does not 
seem plausible that federal contractors have a history of recent 
and entrenched discrimination, since they have been bound by 
Title VII and Executive Order 11,246 as amended since 1967, 
both of which prohibit federal contractors from discriminating 
in employment on the basis of race, color, religion, sex, or 
national origin. Executive Order 11,246 also requires federal 
contractors to take “affirmative action” to ensure that they 
consider applicants and treat employees without regard to their 
race, color, religion, sex or national origin.

Any racial hiring preferences adopted by a contractor 
may also violate Section 1981, which was originally enacted as 
part of the Civil Rights of 1866 but later amended by the Civil 
Rights Act of 1991. Section 1981 prohibits racial discrimination 
in the making, enforcing, modification, and termination of 
employment contracts.67 Thus, covered agencies would have 
to interpret any obligations they seek to impose under Section 
342 in a manner consistent with Title VII, Section 1981, and 
Executive Order 11,246.

3. Diversity in the Regulated Entities

As enacted, the Act does not place any obligations on 
regulated businesses regarding the racial and gender makeup of 
their workforce. The Director of each covered agency’s Office 
of Minority and Women Inclusion is required to develop 
standards for assessing the diversity policies and practices of 
these entities, but the Act adds that nothing in that requirement 
“may be construed to mandate any requirement on or otherwise 
affect the lending policies and practices of any regulated 
entity, or to require any specific action based on the findings 
of the assessment.”68 Each Office must report to Congress 
annually “any other information, findings, conclusions, and 
recommendations for legislative or agency action, as the 
Director determines appropriate,”69 which could presumably 
contain the Director’s assessment of the diversity policies and 
practices of the regulated entities.

It is possible that the purpose of the covered agencies’ 

assessment of these entities’ diversity policies and practices is 
to build a factual predicate for further federal intervention into 
the hiring practices of financial services companies. Any further 
regulation should be consistent with the Act, Title VII of the 
Civil Rights Act of 1964, and Section 1981, which already 
govern the hiring practices of these companies.

B. Section 735

Section 735 requires that a board of trade, if a publicly 
traded company, “endeavor to recruit individuals to serve 
on [its] board of directors and its other decision-making 
bodies . . . of the board of trade from among, and to have 
the composition of the bodies reflect, a broad and culturally 
diverse pool of candidates.”70 The Act does not specify whether 
cultural diversity in this instance includes race.

It is possible that the regulators in this case, the 
Securities and Exchange Commission and the Commodity 
Futures Trading Commission, may construe a racial diversity 
requirement here and require the boards of trade to use racial 
preferences in appointments to their boards of directors. A 
government racial classification like that would raise the equal 
protection concerns cited above. If the board of trade were to 
adopt them on their own to appease their regulators, then this 
may raise the same concerns under Title VII and Section 1981 
as those cited above.

The Commodity Futures Trading Commission has 
proposed two rules to implement this statutory requirement, 
neither of which indicates that this requirement seeks to 
remedy past discrimination.71 Rather, these regulations seek 
to ensure that a diversity of perspectives is brought on to the 
board of directors of these contract markets. For example, a 
footnote in a rule proposed earlier this year states that:

Section 735(b) of the Dodd-Frank Act retains the existing 
DCM core principle on conflicts of interest and governance 
fitness standards, but (i) amends the existing DCM core 
principle on composition of governing boards of contract 
markets to state: “[t]he governance arrangements of the 
board of trade shall be designed to permit consideration 
of the views of market participants,” and (ii) adds a 
new DCM core principle on diversity of the Board of 
Directors. Together, such core principles empower the 
Commission to develop performance standards for 
determining whether a DCM has: (i) Appropriate fitness 
standards for directors, members, and others; (ii) rules to 
minimize conflicts of interest in DCM decision-making; 
(iii) appropriate governance arrangements to permit 
the Board of Directors to consider the views of market 
participants; and (iv) rules, if the DCM is a publicly-
traded company, regarding the cultural diversity of the 
Board of Directors.

The constitutional and legal viability of this provision 
would rest on shaky ground if any implementing regulations 
required that race be used as a proxy for a diversity of views.72 
With these concerns in mind, some have asked the CFTC 
to not extend the meaning of “diversity” beyond that in the 
statute. These critics have also pointed out that the careful 
scrutiny that companies give in vetting the few board members 
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they do hire may sufficiently uncover the diversity of viewpoint 
sought. Thus, it would be harder for these companies to justify 
using race as a proxy in this effort.73

III. Conclusion

The race, gender, and diversity provisions of Dodd-Frank 
are illustrative of similar provisions Congress has inserted into 
a large number of recent statutes. Because their existence may 
be overshadowed by the primary effect of the legislation, and 
because they may bring to life problematic implementing 
regulations, the public should be aware of these provisions. 
Race and gender considerations in the sections of the Act 
addressing the financial system could risk distracting financial 
regulators and their regulated entities from concerns such as 
the financial stability of an institution or the creditworthiness 
of a loan applicant.

It is possible that federal financial regulators may 
undertake recruitment strategies ranging from targeted to 
inclusive to attract higher numbers of qualified applicants 
from all groups to meet their diversity goals. These regulators 
may undertake targeted recruitment, and only targeted 
recruitment, for the same end. They may also turn to goals, 
timetables, and hiring preferences based on race and gender. 
How much discrimination takes place within these agencies 
will depend on which of these roads they choose.

It remains to be seen how much discrimination will 
take place outside of the federal government. Companies 
eager to maintain profitable contracting relationships with the 
financial regulators will be under pressure to live up to their 
required guarantee of fair inclusion of women and minorities 
in their workforce. As such, they may turn to racial and gender 
quotas, goals, and timetables. Likewise, companies regulated 
by these agencies may feel pressure to fend off an unfavorable 
diversity assessment from their regulator and any future 
intrusive legislation and regulation which may result. They 
should remain always vigilant that they do not violate any law, 
regulation, or executive order which forbids discrimination.
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