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QUESTIONS PRESENTED 

 
1. Whether Section 717 of Title VII of the Civil 

Rights Act of 1964 (as amended by the Equal 
Employment Opportunity Act of 1972), 42 U.S.C. 
§ 2000e-16(a), should be interpreted, despite its 
unambiguous text, to permit the federal govern-
ment to discriminate on the basis of race in hir-
ing in order to eliminate racial “imbalance” in its 
workforce; and  

2. If so, whether Section 717 should be exempt from 
the ordinary requirement that racially discrimi-
natory federal statutes must be subjected to 
strict scrutiny as discussed in Adarand Construc-
tors, Inc. v. Peña, 515 U.S. 200 (1995). 
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IDENTITY AND INTEREST OF AMICI CURIAE 

 Gail Heriot and Peter Kirsanow (“Amici”) are two 
members of the eight-member U.S. Commission on 
Civil Rights (the “Commission”).1 This brief is being 
filed solely in their capacity as private citizens and 
not on the Commission’s behalf.  

 The Amici believe that their knowledge gleaned 
from their years on the Commission and from Ms. 
Heriot’s work as a professor of employment discrimi-
nation law and Mr. Kirsanow’s work as a practicing 
labor and employment attorney puts them in a spe-
cial position to inform the Court about the important 
issues in this case. 

--------------------------------- i --------------------------------- 
 

SUMMARY OF ARGUMENT 

 This case is about race discrimination – though 
much effort has gone into making it seem otherwise. 
Official race discrimination carried out by the federal 
government should always merit this Court’s atten-
tion.2 

 
 1 No party counsel authored this brief in whole or in part, 
and no such counsel or party made a monetary contribution to 
its preparation or submission. No person other than the Amici or 
their counsel made a monetary contribution to its preparation or 
submission. Both parties were notified of Amici’s intent to file 
this amicus brief and have consented to its filing. 
 2 This case is also about sex discrimination. But because sex 
discrimination is held to a standard of intermediate rather than 

(Continued on following page) 
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 Respondent has suggested below that Petitioner 
has not been discriminated against since he was not 
completely cut off from seeking a mid-level position 
on account of his race. But imagine if the roles were 
reversed. If the Department of State (“State”) had a 
program under which whites were automatically 
hired into mid-level Foreign Service positions, while 
African Americans had to qualify for a certificate of 
need (or be content with an entry-level position), few 
would argue that an African American must seek and 
be refused a certificate before he could sue. Similarly, 
few would argue that the procedure was not racially 
discriminatory. The question in the case at bar is not 
whether this is race discrimination, but whether it is 
nevertheless legally permissible. 

 In Adarand Constructors, Inc. v. Peña, 515 U.S. 
200 (1995), this Court made it clear that the Fifth 
Amendment is a two-way street. Strict scrutiny must 
be applied to federal statutes, rules, and policies that 
discriminate on the basis of race, regardless of 
whether the victims of that discrimination are mem-
bers of the majority or a minority race. (The same 
goes for state statutes, rules, and policies examined 
under the Fourteenth Amendment. See, e.g., Fisher v. 
University of Texas, 133 S. Ct. 2411 (2013).)  

 
strict scrutiny, see Craig v. Boren, 429 U.S. 190 (1976), Amici 
have chosen to focus on the race discrimination aspect of the 
case. 
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 Strict scrutiny thus applies to Respondent’s 
situation in two ways, and it is useful to distinguish 
between them. First, State’s hiring policy is directly 
subject to strict scrutiny under the Fifth Amendment 
– scrutiny we do not believe it can survive. This brief, 
however, is primarily concerned with the second way. 
Petitioner bases his claim on a violation of Section 
717 of Title VII of the Civil Rights Act of 1964 (as 
amended by the Equal Employment Opportunity Act 
of 1972), 42 U.S.C. § 2000e-16(a). Respondent defends 
by arguing that while Section 717 flatly prohibits 
State from discriminating against certain “under-
represented” races, it permits discrimination against 
persons of Petitioner’s race under certain, vaguely 
defined circumstances. If so, Section 717 is itself 
racially discriminatory and must be subjected to strict 
scrutiny. Again, we do not believe it can survive that 
scrutiny, and Section 717 (so interpreted) would have 
to be nullified. 

 The courts below failed to apply strict scrutiny to 
either Section 717 or to State’s hiring policy. The 
terms “strict scrutiny,” “compelling interest” and 
“narrow tailoring” appear nowhere in their decisions. 
But that does not mean that the proper disposition of 
this case is to remand for a strict scrutiny analysis. 
Rather, the serious doubt over Section 717’s constitu-
tionality (as interpreted by Respondent) is just one 
more reason it should not be so interpreted. See 
NLRB v. Catholic Bishop of Chicago, 440 U.S. 490 
(1979) (applying the doctrine of constitutional avoid-
ance). Note that the text of Section 717 is clear on its 
face. It declares that “[a]ll personnel actions . . . shall 
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be made free from any discrimination based on race, 
color, religion, sex, or national origin.” (Emphasis 
added.) The application of the doctrine of constitu-
tional avoidance simply confirms what should already 
be clear. 

 The District Court below nonetheless felt con-
strained by stare decisis to interpret Section 717 in a 
way that it believed to be in harmony with this 
Court’s mostly directly analogous decisions – United 
Steelworkers v. Weber, 443 U.S. 193 (1979) and its 
close kin, Johnson v. Transportation Agency, 480 U.S. 
616 (1987) – rather than in harmony with its text. 
Those cases interpreted another portion of Title VII – 
Section 703 – to allow employers the option to dis-
criminate in favor of under-represented minorities 
and women. While Judge Lamberth acknowledged 
doubts about those precedents, he wrote that he 
needed a clear sign from a higher court before he 
could act on those doubts: 

While the tide may be turning against this 
approach to affirmative action, it has yet to 
reach Johnson’s Title VII standard. Much of 
the doubt about our present affirmative ac-
tion jurisprudence has been consigned to dis-
sents, non-controlling concurrences, dictum, 
and scholarly critiques. Absent a clear state-
ment from the Supreme Court or the Court of 
Appeals that Johnson no longer governs, this 
Court must apply its principles.  

Shea v. Kerry, 961 F. Supp. 2d 17, 54 (D.D.C. 2013), 
affd., 796 F.3d 42 (D.C. Cir. 2015) (emphasis added). 
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 The Court of Appeals similarly felt constrained.3 
It has thus been left to this Court to decide: (1) 
whether Section 717 should be interpreted, despite its 
unambiguous text, to permit the federal government 
to discriminate on the basis of race in hiring in order 
to eliminate racial “imbalance” in its workforce; and 
(2) if so, whether Section 717 should be exempt from 
the ordinary requirement that racially discriminatory 
federal statutes must be subjected to strict scrutiny 
as discussed in Adarand or from the application of 
other post-Weber and post-Johnson precedents of this 
Court. 

 We agree with the Petitioner on three things: (1) 
this is a case that cries out for this Court’s attention; 
(2) that Section 717’s text and the doctrine of consti-
tutional avoidance both point strongly in Petitioner’s 
direction; and (3) that if Section 717 is interpreted as 
Respondent requests, then Adarand and other post-
Weber and post-Johnson decisions must be applied. 
Where we disagree is with Petitioner’s overly cau-
tious treatment of Weber and Johnson.4  

 
 3 Judge Williams also expressed misgivings concerning the 
law applicable to this case. See infra at Part I.B (quoting Shea v. 
Kerry, 796 F.3d 42, 65 (D.C. Cir. 2015) (Williams, J., concurring)). 
 4 On the other hand, insofar as Petitioner’s brief can be 
read as an endorsement of the notion that government is more 
prone to race discrimination than competitive private enterpris-
es and therefore needs to be watched very closely, we agree. See 
Gary Becker, The Economics of Discrimination (1971) (noting 
that institutions that are protected from competition, like 
government and government-protected monopolies, are more 

(Continued on following page) 
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 Petitioner does what all Petitioners do: He tries 
to distinguish his case from Weber and Johnson, 
assuming that doing so will make the case more 
palatable to this Court. But Weber and Johnson were 
wrong as a matter of statutory interpretation, even 
astonishingly wrong, and that is a significant part of 
the reason this case is so important.  

 It is not just Amici who think so. Chief Justice 
Rehnquist’s classic dissent called the majority opinion 
in Weber “a tour de force reminiscent not of jurists 
such as Hale, Holmes, and Hughes but of escape 
artists such as Houdini.” His criticism was pointed, 
but exquisitely fair. 443 U.S. 219, 222 (Rehnquist, J., 
dissenting).  

 Johnson, which came eight years later, only 
made things worse. It repeated the Court’s Weber 
error of interpretation and then applied it more 
broadly and with fewer safeguards. Johnson, 480 U.S. 
657 (Scalia, J., dissenting). 

 We are not asking this Court to take this case in 
order to overrule Weber and Johnson on statutory 
interpretation grounds. Our request for this Court is 
more limited: We ask that the Petition be granted in 
order to prevent Weber and Johnson from spreading 
into federal employment. But we also ask the Court 
to avoid writing an opinion that appears to re-affirm 
Weber and Johnson in the context of private and state 

 
likely to engage in race discrimination than are institutions that 
are subject to direct market pressure). 
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employment by belaboring minor distinctions be-
tween Section 717’s text and Section 703’s.  

 Amici believe that a return to the issues in Weber 
and Johnson at some point in the future is likely. We 
would prefer that it be on statutory rather than 
Constitutional grounds. 

--------------------------------- i --------------------------------- 
 

REASONS TO GRANT THIS PETITION 

THIS CASE PRESENTS THE COURT WITH 
THE OPPORTUNITY TO PREVENT THE 
SPREAD OF WEBER AND JOHNSON AND TO 
ESTABLISH THE PRINCIPLE THAT STRICT 
SCRUTINY APPLIES NOT JUST TO FEDERAL 
STATUTES AS WRITTEN, BUT ALSO AS IN-
TERPRETED BY THE COURTS, AND THAT 
COURTS SHOULD THEREFORE BE CARE-
FUL NOT FALSELY TO IMPUTE INTENT TO 
DISCRIMINATE TO CONGRESS.  

I. Section 717 Should Be Interpreted Ac-
cording to Its Text to Prohibit All Race 
Discrimination. To Interpret It Otherwise 
Would Likely Make It Unconstitutional.  

A. To Interpret Section 717 as Respon-
dent Requests Would Make It Racially 
Discriminatory and Hence Subject to 
Strict Scrutiny. 

 We will not repeat Petitioner’s argument con-
cerning the text of Section 717, except to say there is 
no reason whatsoever to believe that Congress did not 
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mean that “all personnel actions . . . shall be made 
free from any discrimination based on race, color, 
religion, sex, or national origin.” 42 U.S.C. § 2000e-
16(a) (emphasis added). We are not aware of anything 
in the legislative history that conflicts with the 
unambiguous text. 

 But if an additional reason is needed, the fact 
that to hold otherwise would raise serious constitu-
tional questions should more than suffice, especially 
given that we believe these questions would ultimate-
ly have to be resolved against Section 717’s constitu-
tionality. See NLRB v. Catholic Bishop of Chicago, 
440 U.S. 490 (1979) (applying the doctrine of consti-
tutional avoidance). In the absence of compelling 
circumstances, the Fifth Amendment’s implicit guar-
anty of equal protection of the laws, regardless of 
race, requires Congress to provide exactly that – 
equal protection of the laws. See Adarand Construc-
tors, Inc. v. Peña, 515 U.S. 200, 227 (1995) (“[W]e hold 
today that all racial classifications, imposed by what-
ever federal, state, or local governmental actor, must 
be analyzed by a reviewing court under strict scruti-
ny.”).5 If Congress wanted to prohibit discrimination 

 
 5 Under the argument we are advancing, Adarand and not 
Ricci v. DeStefano, 557 U.S. 557 (2009), is the more important 
decision casting doubt on the continued viability of Weber and 
Johnson. But Ricci is worthy of consideration as well. In Ricci, 
the employer took an action (by administering an exam) that it 
later asserted might arguably give rise to Title VII disparate 
impact liability. It reversed that action (i.e., it invalidated the 
exam results) precisely because doing so would advantage 

(Continued on following page) 
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only against under-represented races and not against 
all races, then it must have a compelling interest for 
doing so, and it must narrowly tailor its handiwork to 
achieve that interest. Id. (“In other words, such 
classifications are constitutional only if they are 
narrowly tailored measures that further compelling 
governmental interests.”).6  

 
African American applicants and disadvantage Hispanic and 
white applicants. The problem was that, given the evidence, 
there was precious little reason to believe that the exam violated 
Title VII in the first place. The Court held that this intentional 
effort to disadvantage Hispanic and white applicants can only be 
countenanced under the law if there is “a strong basis in evi-
dence” for believing the original action would indeed have given 
rise to a meritorious claim for liability. Ricci was a case about 
“undoing” an action that the employer argues might possibly 
give rise to liability – where the “undoing” intentionally disad-
vantages someone on account of race. In that respect, Ricci is 
not an exact fit. State is not simply invalidating a hiring method 
that it believes to be in violation of Title VII. It has adopted a 
wholly new and distinct hiring method that discriminates on the 
basis of race. But this is an a fortiori case to Ricci. At the very 
minimum, to survive strict scrutiny, Section 717 (as interpreted 
by Respondent) should have been narrowly tailored to apply 
only in cases in which the employer can demonstrate a strong 
basis in evidence that it had been violating Title VII in the past 
and that the “manifest imbalance” at the time it adopted its 
discriminatory affirmative action policy was the result of that 
violation. 
 6 Even if it could be argued that laws and policies that favor 
a racial minority over the majority deserve less scrutiny than 
laws that favor the racial majority over a minority (a dubious 
proposition given the lessons of public choice theory), affirmative 
action policies like State’s are generally thought to benefit a 
majority coalition of women, African Americans and other racial 

(Continued on following page) 
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 Some might argue that the kind of discrimination 
Respondent ascribes to Section 717 is the “good kind” 
of discrimination and hence strict scrutiny should not 
be applied. But Adarand, which was also an affirma-
tive action case, has already foreclosed that argu-
ment. As Justice O’Connor wrote in City of Richmond 
v. J.A. Croson Co., 488 U.S. 469, 493 (1989) (Four-
teenth Amendment case): 

Absent searching judicial inquiry into the 
justification for such race-based measures, 
there is simply no way of determining what 
classifications are “benign” or “remedial” and 
what classifications are in fact motivated by 
illegitimate notions of racial inferiority or 
simple racial politics. 

 Section 717 therefore cannot be exempted from 
strict scrutiny on this ground. See Gratz v. Bollinger, 
539 U.S. 244 (2003) (Fourteenth Amendment case). 
See also Wygant v. Jackson Board of Education, 476 
U.S. 267, 273 (1986) (“the level of scrutiny does not 
change merely because the challenged classification 
operates against a group that historically has not 
been subject to governmental discrimination”) Four-
teenth Amendment case (plurality opinion by Powell, 
J.). 

 Similarly, it cannot be exempted from strict 
scrutiny on the ground that any particular race may 

 
minorities over white men, who constitute quite a bit less than a 
majority of Americans.  
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be advantaged or disadvantaged depending on the 
circumstances. In effect, it all evens out in the end – or 
so the argument runs. The Constitution protects 
individuals from race discrimination, not groups. If 
race-preferential hiring is undertaken to help African 
Americans where they are under-represented and 
whites where they are under-represented, the result 
is not color-blindness, but more race discrimination. 
It does not make a white applicant for a job in the 
Foreign Service feel better to know that the playing 
field would be tilted in his favor if he were applying 
for a position as a professional basketball player. He 
is likely unqualified to play for the National Basket-
ball Association. On the other hand, he may well be 
the most qualified candidate for a Foreign Service job.  

 This point can be illustrated with a further 
example: Strict scrutiny would have to be applied to a 
law requiring all African Americans whose surnames 
begin with A through K to pay $50 to a white whose 
surname begins with A through K, even if the law 
reverses the roles for the rest of the alphabet and 
entitles African Americans with surnames L through 
Z to receive $50 from a white whose surname is also 
in that range. It would not matter that for each of the 
racial groups as a whole the law might simply be a 
wash. Protection against race discrimination works at 
the individual level, not the group level.7 

 
 7 It should be noted that in one respect we are giving 
Respondent the benefit of the doubt in interpreting Section 717. 

(Continued on following page) 
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 If Section 717 were to be interpreted as Respon-
dent requests, then strict scrutiny would have to be 
applied. 

 
B. Section 717, Interpreted as Respon-

dent Requests, Likely Could Not With-
stand Strict Scrutiny. 

 We do not believe that a compelling interest can 
be articulated for Section 717 as interpreted by 
Respondents. Certainly, no such interest was found 
by the courts below. At no point did they even men-
tion Adarand, strict scrutiny, or the possibility of a 
compelling interest. But even if a compelling interest 
could be articulated, Section 717 is not narrowly 
tailored to achieve it.  

 There is nothing in the text of Section 717 that 
places any limitation on the employer’s supposed 
authority to discriminate in order to pursue racial 
balance. (Amici note that this is unsurprising given 
that Section 717 is being misinterpreted.) Instead, it 

 
The logic of Weber was based on the notion that Congress had a 
special concern for African Americans. 443 U.S. at 202-03. If so, 
Section 717 (as interpreted by Respondent) should apply only 
when African Americans are the under-represented race, not 
when whites are (and arguably not when Hispanics, American 
Indians, and Asian Americans are). While the logic of Weber was 
extended to women in Johnson, that logic is not easily extended 
anywhere else and it is especially out of place when applied to 
under-represented whites. If so, our position that Section 717 (as 
interpreted by Respondent) must be subjected to strict scrutiny 
is even stronger.  
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is the courts that have tried, rather unsuccessfully, to 
furnish those limitations. But that turns strict scru-
tiny on its head. If the courts were authorized to 
provide narrow tailoring after the legislature has 
failed to do so, then it would no longer hold true that 
a racially discriminatory statute will not be upheld 
unless it is narrowly tailored to fit a compelling 
purpose. Instead, the courts would be expected to 
offer a fix.8  

 Even if courts should fix laws that discriminate, 
they have not done so here. In Weber, the Court went 
so far as to declare, “We need not today define in 
detail the line of demarcation between permissible 
and impermissible affirmative action plans.” Weber, 
443 U.S. at 208. That line of demarcation remains 
hazy – if it exists at all. 

 
 8 Similarly, any notion that Congress can simply delegate to 
federal agencies the responsibility to narrowly tailor the author-
ity granted to them by Section 717 (as interpreted by Respon-
dent) can be dismissed. That would destroy the doctrine of strict 
scrutiny as a method by which the courts can swiftly and 
efficiently strike down legislation that racially discriminates. 
Section 717 would be in litigation for decades as each agency is 
given multiple chances to narrowly tailor the power conferred 
upon them until it finally becomes evident that Section 717 has 
effectively substituted an old-style racial spoils system for what 
was supposed to be the fairest, most merit-based civil service 
system in the world. There is always a danger that government 
bureaucracies will become driven by political patronage. Putting 
the foxes in charge of narrow tailoring their own authority over 
the hen house is not in keeping with the doctrine of strict 
scrutiny. If this is how Section 717 should be interpreted, it 
should be found unconstitutional.  
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 Assuming the Weber-Johnson line of cases is 
applicable to Section 717, it tells us only that State 
may discriminate in favor of under-represented races 
if there is a “manifest imbalance” in some relevant job 
category and if the job category had been “traditional-
ly segregated” in some amorphous and undefined 
way, at least so long as doing so will not “unnecessari-
ly trammel” the rights of members of the disfavored 
race. But at least under the analysis in Johnson, see 
infra at II.B, the requirement of “manifest imbalance” 
and “traditionally segregated” melt into one another. 
There is no need for the Respondent to prove or even 
assert that “manifest imbalance” was created as a 
result of discrimination by Respondent or by anyone 
else. A “traditionally segregated” job category has 
become simply a job category in which a “manifest 
imbalance” has existed for a while. As far as “unnec-
essarily trammeling” the rights of members of the 
disfavored race, Amici would have thought that being 
victimized by race discrimination always constituted 
unnecessary trammeling of one’s rights. The case law, 
however, denies this. 

 No wonder Judge Williams, in his concurrence 
below, felt compelled to point out how amorphous 
these supposed limitations are: 

Nearly three decades ago Judge Silberman 
observed that he was “uncertain as to the 
meaning of ‘manifest imbalance.’ ” Hammon 
v. Barry, 826 F.2d 73, 81 (D.C. Cir. 1987) 
(Silberman, J., concurring in denial of re-
hearing). I fully share that uncertainty, and 



15 

would add that I have the same reaction to 
all of the key terms prescribed by the Su-
preme Court for assessing affirmative action 
plans under Title VII: whether there has 
been “manifest imbalance” in a “traditionally 
segregated job category,” and whether the 
plan “unnecessarily trammels the rights” of 
the persons disfavored.  

Shea v. Kerry, 796 F.3d 42, 65 (D.C. Cir. 2015) (Wil-
liams, J., concurring). 

 Section 717 is thus a prime candidate for the 
application of the doctrine of constitutional avoid-
ance.  

 
II. The Errors of Weber and Johnson in In-

terpreting Section 703 Should Not Be Ex-
ported to Section 717.  

A. Weber Was Wrongly Decided. 

 At the time of Weber, the text of Section 703 of 
Title VII of the Civil Rights Act of 1964 was also clear. 
It still is. It declares that it “shall be an unlawful 
employment practice” for “an employer” to “discrimi-
nate against any individual . . . because of such 
individual’s race, color, religion, sex, or national 
origin.” 42 U.S.C. § 2000e-2(a) (emphasis added). 
There was never a need to look further. Even so, if 
one were to look at the legislative history, one would 
find more of the same. As Justice Rehnquist’s take-
no-prisoners dissent demonstrated, that history is 
replete with statements that sharply conflict with 
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Weber’s conclusion. 443 U.S. 219 (Rehnquist, J., 
dissenting). See also Bernard D. Meltzer, The Weber 
Case: The Judicial Abrogation of the Antidiscrimina-
tion Standard in Employment, 47 U. Chi. L. Rev. 423 
(1980). 

 For example, when H.R. 7152 reached the floor of 
the House of Representatives, the first speech in its 
support was delivered by the bill’s chief sponsor, 
Judiciary Committee Chairman Emmanuel Cellar. In 
the part of his speech in which he responded to ar-
guments from opponents of the bill that he stated 
were “entirely wrong,” he stated: 

“Even [a] court could not order that any pref-
erence be given to any particular race, reli-
gion or other group, but would be limited to 
ordering an end of discrimination. The 
statement that a Federal inspector could or-
der the employment only of members of a 
specific racial or religious group is therefore 
patently erroneous.” 

“ . . . The Bill would do no more than prevent 
. . . employers from discriminating against or 
in favor of workers because of their race, re-
ligion, or national origin.” 

110 Cong. Rec. 1518 (emphasis added) (quoted in 
Weber, 443 U.S. at 233 (Rehnquist, J., dissenting)). 

 The same sentiment was echoed repeatedly in 
the Senate. In their well-known interpretative memo-
randum on Title VII, Senators Joseph Clark and 
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Clifford Case, bipartisan floor managers for the bill, 
wrote: 

“Title VII would have no effect on established 
seniority rights. Its effect is prospective, and 
not retrospective. Thus, for example, if a 
business has been discriminating in the past 
and, as a result, has an all-white working 
force, when the title comes into effect, the 
employer’s obligation would be simply to fill 
future vacancies on a nondiscriminatory ba-
sis. He would not be obliged – or indeed per-
mitted – to fire whites in order to hire 
Negroes, or to prefer Negroes for future va-
cancies, or, once Negroes are hired, to give 
them special seniority rights at the expense 
of the white workers hired earlier.” 

110 Cong. Rec. at 7213 (quoted in Weber, 443 U.S. at 
240 (Rehnquist, J., dissenting)). 

 One of the most curious aspects of Weber was its 
reliance on the notion that Kaiser’s program was 
entirely voluntary and not the result of pressure from 
federal authorities. See generally, Weber, 443 U.S. at 
200-01. The majority recognized that even Houdini-
like contortions could not get around the statutory 
text and legislative history showing that Congress did 
not want Title VII to be used as a tool with which the 
federal government could insist that employers give 
preferential treatment to under-represented minori-
ties in order to “balance” their workforce. Section 
703(j) spoke to exactly that: “Nothing in [Title VII] 
shall be interpreted to require any employer . . . to 
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grant preferential treatment to any individual or to 
any group . . . on account of an imbalance which may 
exist with respect to the . . . percentage of persons of 
any race . . . employed by any employer. . . .” 42 
U.S.C. § 2000e-2(j). Casting Kaiser’s program as 
entirely voluntary was therefore important to the 
Weber majority’s reasoning. 

 But the facts contradicted that line of reasoning. 
Kaiser’s policy had been a defensive response to the 
aggressive enforcement policies of the Office of Fed-
eral Contract Compliance and the Equal Employment 
Opportunity Commission, both of which were heavily 
emphasizing the then-novel theory of disparate 
impact liability. As Justice Blackmun explained it: 

In this litigation, Kaiser denies prior dis-
crimination, but concedes that its past hiring 
practices may be subject to question. . . . Kai-
ser had made some effort to recruit black 
painters, carpenters, insulators, and other 
craftsmen, but it continued to insist that 
those hired have five years’ prior industrial 
experience, a requirement that arguably was 
not sufficiently job related to justify under 
Title VII any discriminatory impact it may 
have had. . . . The parties . . . agree . . . that 
after critical reviews from the Office of Fed-
eral Contract Compliance, Kaiser and the 
Steelworkers established the training pro-
gram in question here and modeled it along 
the lines of a Title VII consent decree later en-
tered for the steel industry. 
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Weber, 433 U.S. 210 (Blackmun, J., concurring) 
(emphasis added). 

 Kaiser was essentially confessing that it was 
concerned that the Office of Federal Contract Com-
pliance, which had already issued a critical review, 
would cut it off from lucrative government contracts 
under a theory of disparate impact. See Griggs v. 
Duke Power Co., 401 U.S. 424 (1971) (deferring to the 
EEOC in adopting disparate impact theory under 
which discriminatory intent is irrelevant if employer 
uses job qualifications with a disparate impact that 
are not found to be “job-related” and required by 
“business necessity”). 

 Weber simply thwarts Congressional intent. 

 
B. Johnson Was Also Wrongly Decided. 

 Johnson was a case that primarily involved sex 
discrimination (though the defendant’s affirmative 
action policy also applied to race). It was wrong for all 
the reasons that Weber was wrong. But in addition, it 
moved the law further in the wrong direction.  

 One of the most striking aspects of the case was 
Justice White’s dissent, since White had been part of 
the Weber majority. In that dissent he called for Weber 
to be overruled. 

 Justice White had joined the Weber majority, 
because he had understood it to allow discrimination 
in favor of under-represented races only if the job 
category at issue had been “traditionally segregated” 
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as a result of the employer’s previous discrimination. 
He stated: 

My understanding of Weber was, and is, that 
the employer’s plan did not violate Title VII, 
because it was designed to remedy the inten-
tional and systematic exclusion of blacks by 
the employer and the unions from certain job 
categories. That is how I understood the 
phrase “traditionally segregated jobs” that 
we used in that case. The Court now inter-
prets it to mean nothing more than a mani-
fest imbalance between one identifiable 
group and another in an employer’s labor 
force. As so interpreted, that case, as well as 
today’s decision, . . . is a perversion of Title 
VII. I would overrule Weber and reverse the 
judgment below.  

Johnson, 480 U.S. at 657 (White, J., dissenting) 
(emphasis added). 

 White’s understanding about the meaning of the 
Weber decision had been at odds with that of other 
members of the majority at the time he joined it. One 
justice had stated in concurrence that “ ‘Traditionally 
segregated job categories,’ where they exist, sweep far 
more broadly than the class of ‘arguable violations’ of 
Title VII.” Weber, 443 U.S. 212 (Blackmun, J., concur-
ring). In Johnson, the point was made explicit in the 
majority opinion. 

 The Santa Clara County Transportation Agency 
(the “Agency”) in Johnson had an affirmative action 
policy that caused it to choose a female applicant for 
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the job of road dispatcher over Mr. Johnson, despite 
the fact that he had scored higher than the female in 
the initial evaluations. But there was never a factual 
basis showing that women (or racial minority mem-
bers) had been wronged in any way by the Agency. 
Nor was there a factual basis showing that any kind 
of wrong had been the cause of the “manifest imbal-
ance” in certain of the job categories The only show-
ing was that there were not many women working on 
the Agency’s road crews.  

 The Court went out of its way to declare that 
proof that the employer had discriminated in the past 
was unnecessary and undesirable, since the need to 
confess wrongdoing might dampen employer enthusi-
asm for working to eliminate a manifest imbalance in 
the workplace. The opinion by Justice Brennan 
stated: 

. . . Weber held that an employer seeking to 
justify the adoption of a plan need not point 
to its own prior discriminatory practices, nor 
even to evidence of an “arguable violation” on 
its part. Rather, it need point only to a “con-
spicuous . . . imbalance in traditionally seg-
regated job categories.” Our decision was 
grounded in the recognition that voluntary 
employer action can play a crucial role in 
furthering Title VII’s purpose of eliminating 
the effects of discrimination in the work-
place, and that Title VII should not be read 
to thwart such efforts. 
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Johnson, 480 U.S. at 630 (citations omitted) (second 
ellipsis in original). 

 Johnson’s fixation on imbalance as something 
that needs to be corrected even in the absence of 
discrimination was odd. There is no segment of the 
labor force that proportionately reflects the nation’s 
demographic profile. Physicians are disproportionate-
ly ethnic Chinese, Cuban, Subcontinent Indian or 
Jewish. Hispanic jockeys dominate horse racing; and 
as a serendipitous result of a visit to a refugee camp 
by Hollywood actress Tippi Hedren, ethnic Vietnam-
ese dominate the manicure business. The wine indus-
try has more than its proportional share of Italian 
Americans. The reasons for this are far more complex 
than simple racial and ethnic discrimination. See 
Gail Heriot, A “Dubious Expediency”: How Race-
Preferential Admissions Policies on Campus Hurt 
Minority Students at 7 (2015). 

 Johnson made the further error of insisting that 
the burden of persuasion lay with Mr. Johnson to 
prove that the Transportation Agency’s affirmative 
action plan was not appropriate under the law. 480 
U.S. at 626-27. This holding, which involved a mis-
understanding of McDonnell Douglas Corp. v. Green, 
411 U.S. 792 (1973), is inconsistent with strict scruti-
ny under Adarand. If Weber has any validity at all, it 
should be as an affirmative defense. State-sanctioned 
race discrimination should always be the exception, 
never the rule. 
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C. Sooner or Later, The Issues Addressed 
in Weber and Johnson Will Likely 
Come Before the Court Again. 

 At some point in the future, the issues decided in 
Weber and Johnson will likely come before the Court 
again. At that point, through action or inaction, the 
Court will make a choice among several alternatives. 
First, it may choose to revisit its strained interpreta-
tion of Section 703. Second, it may hold Section 703 
unconstitutional – in effect invalidating a statute that 
was clearly intended to be non-discriminatory – on 
the Alice-in-Wonderland ground that it is discrimina-
tory. Third, it can back away from its traditional 
tough-on-race-discrimination strict scrutiny doctrine 
in order to avoid the second alternative. None of these 
alternatives is an entirely happy one, but the first is 
far better than the others.9  

 For now, it is enough simply to prevent Weber 
and Johnson from spreading to other sections in Title 
VII and to establish the precedent that statutes that 
are interpreted by courts to forbid discrimination 
against certain racial groups, but permit it against 

 
 9 Note that a pure head-on challenge to Section 703’s 
constitutionality is very difficult for the employee of a private 
enterprise to mount. Such an employee has a cause of action 
against his employer only because Section 703 gives him one. If 
he challenges Section 703 (as interpreted in Weber) as unconsti-
tutional and wins, then he may have no cause of action at all, 
because he has successfully nullified Section 703. 
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others, must be subjected to strict scrutiny, just like 
statutes that are discriminatory on their face. 

 
III. The Sky Will Not Fall If the Federal Gov-

ernment Is Required to Follow Section 
717 As Written and Intended By Congress. 

 Several states have adopted Constitutional 
amendments that prohibit discrimination against or 
preferential treatment for any individual or group on 
account of race in public employment. The most well-
known among them was adopted as a result of Cali-
fornia’s Proposition 209, which amended the Califor-
nia Constitution in 1996 to include the following 
prohibition relating to public employment: 

The state shall not discriminate against, or 
grant preferential treatment to, any individ-
ual or group on the basis of race, sex, color, 
ethnicity, or national origin in the operation 
of public employment, public education, or 
public contracting. 

Cal. Const., art. I, § 31. See also Ariz. Const., art. II, 
§ 36; Mich. Const., art. I, § 26; Nebraska Const., art. 
I, § 30. The sky has not fallen in any of these states. 

--------------------------------- i --------------------------------- 
 

CONCLUSION 

 Rehnquist’s comparison of the Weber decision to 
the contortions of Houdini was, sadly, apt. Alas, the 
problem with contortionists is that they sometimes 
cause injuries in the process of working their magic. 
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By interpreting Section 703 to allow employers to 
prefer certain racial groups over others, the Court 
made Title VII – the crown jewel of Civil Rights Era 
legislation – vulnerable to Constitutional objections. 
At some point, the issue is very likely to come up. 

 In the meantime, Weber and Johnson should be 
confined to Section 703. We therefore urge the Court 
to grant the Petition in order to prevent the spread of 
those cases to Section 717. Section 717 should be 
interpreted in accordance with its unambiguous text.  

 Alternatively (and far less happily), if this Court 
instead is inclined to interpret Section 717 as it did 
Section 703, it should still grant the petition and 
remand the case for the application of strict scrutiny 
as required by Adarand. 
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