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February 5, 2016 
 
The Honorable Barack Obama 
President of the United States 
The White House 
Washington, DC, 20500 
 
The Honorable Jeh Johnson 
Secretary 
U.S. Department of Homeland Security 
Washington, DC, 20528 
 
Re: ICE Raids Involving Central American Refugees 
 
Dear Mr. President and Mr. Secretary Johnson: 
 
 We write as two members of the eight-member United States Commission on Civil 
Rights, and not on behalf of the Commission as a whole, to explain why we declined to vote to 
approve a letter that a majority of our colleagues sent to you regarding unannounced ICE house 
visits for the purpose of arrest. We express no ultimate opinion here in our capacities as 
individual Commissioners on whether ICE has formulated the correct policy regarding such 
unannounced house visits.1 Nonetheless, we do wish to note for the record that our colleagues’ 
letter appears to have been sent in haste, without close study of the underlying relevant issues. 
We caution you to avoid relying on it. 
 
 You should know that a draft of the letter was first sent to us at 9:07 a.m. in the morning 
on Friday, January 22, on a day when there was a Commission briefing on environmental justice 
that started on time at 9:00 a.m., featuring the testimony of three officials from the 
Environmental Protection Agency. The other six members of the Commission voted to send the 
letter at a business meeting that started immediately after the briefing ended. It was impossible 
for us to read the letter — let alone study it closely — while paying attention to the EPA 
officials’ presentations. It has been the Commission’s past practice to circulate letters at least a 
week in advance of business meetings precisely to give commissioners the opportunity to 
comment on any problems. As rushed as the discussion about the letter’s substance was, 

                                                 
1 The Commission’s statute authorizes us to study “discrimination or denials of equal protection of the laws under 
the Constitution of the United States because of color, race, religion, sex, age, disability, or national origin, or in the 
administration of justice.” 42 U.S.C. 1975a. This language does not give the Commission authority to study 
questions of immigration law or policy generally, except insofar as they implicate questions of race, color, national 
origin, or other specified forms of discrimination.  
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however, our six colleagues were careful to make sure that a press release about it would be sent 
out immediately along with the letter.2   
 
 Unfortunately, now that we have had an opportunity to study the letter, we have been 
embarrassed to learn that it relies upon altogether questionable facts.  Most egregiously, the letter 
cites an article in Russia Today — a Russian-government funded media organization that has 
been called “Putin’s magnificent messaging machine”3 —as the basis for many of the 
accusations it makes against the Administration’s efforts to enforce our immigration laws.   
 

This is unacceptable. To give just a taste of Russia Today’s past missteps, we note that it 
is infamous for airing conspiracy theories that the United States was behind the September 11 
attacks;  for suggesting that Democratic presidential candidate Hillary Clinton is secretly the 
“Illuminati” candidate; for featuring an obviously forged document in which RAND Corporation 
officials supposedly advised Ukrainian President Petro Poroshenko to ethnically cleanse eastern 
Ukraine, bomb it heavily and place locals in internment camps; suggesting that the Rothschilds 
were behind the disappearance of Malaysia Flight 370; and for airing the prophecies of fringe 
authors who stated that there was a 55% chance of civil war and that the United States would 
dissolve into six territories by 2010.4  Unfortunately, we could go on, but will refrain from piling 
on further. We note only that Russia Today has returned the favor by praising our fellow 
Commissioners’ letter about the unannounced home visits.5 Some may view it as an honor to be 

                                                 
2 The press release is available online at 
http://www.usccr.gov/press/2016/PR_ICE_Deportations_Announcement.pdf. In it, Chairman Castro rather grandly 
states that “As the nation's civil rights watchdog, the U.S. Civil Rights Commission cannot stand by silent [sic] 
while our federal government deports refugee women and children whose due process rights  may have been 
deprived in the first instance, to potentially life-threatening situations in their home countries. To continue these 
deportations to proceed is counter to our values as Americans.”  The letter has also been enthusiastically promoted 
on the Commission’s official Twitter page.  
 
3 The same news story noted that “By pretending to be real news, RT is much better than your grandfather’s Soviet 
propaganda.”  See Casey Michel, “Putin’s magnificent messaging machine,” Politico, August 26, 2015, available at 
http://www.politico.eu/article/putin-messaging-machine-propaganda-russia-today-media-war/.   
 
4 See, e.g.  Brett LoGiurato, “RT Is Very Upset with John Kerry for Blasting Them as Putin’s ‘Propaganda 
Bullhorn,” Business Insider,  April 25, 2014, available at http://www.businessinsider.com/john-kerry-rt-propaganda-
bullhorn-russia-today-2014-4; Michael Crowley, “Tit-for-Tat: Putin’s Maddening Propaganda Trick,” Time, May 1, 
2014, available at http://time.com/84843/vladimir-putin-russia-propaganda/; Peter Pomerantsev, “Inside Putin’s 
Information War,” Politico, January 4, 2015, available at http://www.politico.com/magazine/story/2015/01/putin-
russia-tv-113960_Page3.html#.Vq-ykeaUJFu; Yair Rosenberg, “Russia Today Airs Bizarre Anti-Semitic Conspiracy 
Theory About Hillary Clinton,” Tablet, available at http://www.tabletmag.com/scroll/194211/russia-today-airs-
bizarre-anti-semitic-conspiracy-theory-about-hillary-clinton; and  
Julia Ioffe, “What is Russia Today? The Kremlin’s propaganda outlet has an identity crisis,” Columbia Journalism 
Review, available at http://www.cjr.org/feature/what_is_russia_today.php. 
 
Other media accounts describing the surprise visits and subsequent arrests come from sources known for being 
ideologically colored and often polemical in tone, such as the progressive-leaning Salon and Huffington Post.  
 
5 See “Lax US standards for migrant children resulted in sexual assault, forced labor, neglect,” Russia Today, 
January 25, 2016, available at https://www.rt.com/usa/330096-migrant-children-assault-abuse/. 
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flattered by Putin’s propaganda apparatus. The U.S. Commission on Civil Rights should not be 
among them.  
 
 We prefer to be more careful than our colleagues about fact-finding. We understand that 
Secretary Johnson has said that the individuals arrested at home were all “adults and their 
children who (i) were apprehended after May 1, 2014 crossing the southern border illegally, (ii) 
have been issued final orders of removal by an immigration court, and (iii) have exhausted 
appropriate legal remedies, and have no outstanding appeal or claim for asylum or other 
humanitarian relief under our laws.” One of the articles cited by our colleagues from the Dallas 
News, however, mentions an alleged case involving federal agents who attempted to detain an 
unnamed sixteen-year-old girl who did not have an order of removal. According to the article, 
she had been issued an order of removal earlier, but was later released from it. If Secretary 
Johnson could send us a response relating DHS’s understanding of what happened in that 
instance, we would find it extremely useful.  
 
 News accounts cited by our Commission colleagues also mention the case of Ana Lizeth 
Mejia, who was allegedly arrested with her nine-year-old son in Georgia. We understand from 
news accounts that Mejia was facing a warrant for deportation on January 5. We would 
appreciate it if you could confirm whether this is true and also if you could state whether Ms. 
Mejia and her son have exhausted all of their appropriate legal remedies. We are aware that some 
of the news accounts cited by our colleagues paint a sympathetic picture of Ms. Mejia and her 
son’s situation. But while such accounts may suggest that the substantive law of asylum is ripe 
for reform, it is far from clear that DHS should simply decline to enforce settled law in the 
meantime. In any case, we would very much appreciate it if Secretary Johnson could send us a 
response recounting DHS’s understanding of the facts of Ms. Mejia’s case.  
 
 Most of the letter’s critique of current Department of Homeland Security practices is 
based on a recent Commission report, With Liberty and Justice For All: The State of Civil Rights 
at Immigration Detention Facilities.6 As we discussed in our dissents to that report, however, 
that report had numerous flaws.7 Long before any evidence was gathered, the Chairman’s 

                                                 
6 This report is available online at http://www.usccr.gov/pubs/Statutory_Enforcement_Report2015.pdf.  
 
We note that it does not necessarily follow that problems with the detention system should lead to fewer arrests. To 
use an admittedly imperfect analogy, accusations of inhumane treatment of prisoners in ordinary domestic jails 
should be taken with the utmost seriousness and investigated carefully. But those accusations should not prevent 
authorities from arresting individuals accused of rape, murder, and other such serious crimes until all problems with 
prisons are fixed.  
 
7Among the issues noted in Commissioner Heriot’s dissent are (1) the most significant allegation of sexual abuse 
made at the Commission briefing had already been found to be without evidentiary foundation after an extensive  
investigation conducted at the direction of the DHS Inspector General ; (2) the dubiousness of hearsay-on-hearsay 
allegations of maggots in the food at one detention center, which the body of the report credited without 
investigation; (3) the report’s misleading treatment of statistics about how often non-detained persons show up to 
immigration proceedings; (4) Commissioner Heriot’s in-person visits to two detention facilities, Karnes and Port 
Isabel, tended to suggest that conditions at these detention facilities were fairly good;  and (5) the report made no 
effort to uncover the detention facility’s side of the story in several cases of alleged medical mistreatment of 
detainees. 
 

http://www.usccr.gov/pubs/Statutory_Enforcement_Report2015.pdf


proposal to undertake this study had already concluded that “egregious human rights and 
constitutional violations continue to occur in detention facilities.”8 The Commission thus went 
into this project intent on uncovering a scandal. Instead of conducting an actual investigation, it 
structured its initial fact-finding simply to amplify stale rumor and innuendo. No effort was 
undertaken to establish whether the allegations — all of which were already public — were fact 
or fancy. The point was simply to give the witnesses an opportunity to make the allegations 
again at our briefing — this time before the C-Span cameras.  
 
 Our bottom line is this: Reasonable persons can disagree on what the United States’s 
immigration policies ought to be. These are difficult questions, and the two of us do not always 
fully agree on them.  It is precisely because these issues are hard that they deserve serious study 
– especially when taxpayer dollars are being spent to examine them – and not just preening 
before the press. The Commission has done far too much of the latter in recent months. Until it is 
able to do better, we suggest that you seek better-informed counsel elsewhere.  
 
 
        
 Sincerely, 
 
      

     
 

Gail Heriot    Peter Kirsanow 
    Member    Member 
 
 

                                                                                                                                                             
Among the issues noted in Commissioner Kirsanow’s dissent are (1) problems with the discussion of illegal aliens’ 
involvement in crime; (2) evidence that alternatives to detention do not work that is not discussed in the body of the 
report; and (3) misleading photographs that remain in the report, despite requests to the Commission’s staff to 
remove them.  
 
 Commissioner Heriot’s dissent can be found at pp. 172-219 and Commissioner Kirsanow’s at 220-248 of With 
Liberty and Justice for All. Commissioner Heriot’s dissent may also be found as a stand-alone document at 
http://www.newamericancivilrightsproject.org/wp-
content/uploads/2014/03/ImmigrationStatementandRebuttalCombined.pdf. Commissioner Kirsanow’s dissent can be 
found as a stand-alone document at http://www.newamericancivilrightsproject.org/wp-
content/uploads/2014/03/Immigration-Detention-Facilities-Kirsanow-Statement-FINAL.pdf 
 
8 Martin R. Castro, 2014 Briefing Proposal: The State of Civil Rights at Immigration Detention Facilities at 2 (June 
2014). This language re-appears in Chairman Castro’s Statement in With Liberty and Justice for All. Castro 
Statement at 149. 
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